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counterstatement of the case 

This action was brought under the Federal Tort Claims 
Act to recover damages for injuries allegedly occasioned by 
the negligent or wrongful acts of Federal employees operat¬ 
ing a train on the grounds of St. Elizabeth’s Hospital |(B. 
206-207). Appellant, Donald Bice, a twelve year old boy, 
who was clinging to the side of a coal car while the train 
was in motion, fell beneath the wheels and lost both legs. 
According to the plaintiff’s witnesses, the boy was kicked 
off the car by the engineer of the train. According to the 
Government’s witnesses, the trainmen were unaware of the 
boy’s presence until immediately before he fell, and were in 
no way responsible for the accident. The Government ac¬ 
cepts appellants’ Statement of the Case as a generally fair 
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and adequate presentation of the evidence before the trial 
court. We desire, however, to amplify it in certain respects. 

Donald Rice, the injured boy, testified that he and his 
playmates rode on the cowcatcher of the engine while it 
was backing down through the St. Elizabeth’s Hospital 
grounds toward the switch near the main line of the Balti¬ 
more and Ohio R.R.; that when the engine stopped at the 
switch they got off and hid because they did not want the 
trainmen to see them; that after the switching operation 
had been completed and a loaded coal car had been hooked 
up to the engine, they remained in hiding in order to avoid 
notice until the trainman got back on the train; and that 
they climbed on the coal car when the train started back 
up the track toward the hospital buildings (R. 15-17, 30-33). 

Luckett, the engineer, McClure, the fireman, and Bell 
and Burroughs, also employees of St. Elizabeth’s Hospital, 
were called to the stand by the plaintiff and examined as 
hostile witnesses (R. 98, 144, 186, 193). Luckett testified 
that whenever he found boys riding on the train he stopped 
the engine and took them off; and that when he noticed 
the boys riding the engine on this occasion on the trip down 
to the switch, he called to Bell, who was working beside 
the track, to chase th$m off, got ready to stop the engine, 
and saw the boys jump off after the train had slowed down 
almost to a stop (R. 103-106, 118-119). When the boys 
thereafter followed the train down to the switch, he warned 
them that they might get hurt playing around the railroad; 
they all then ran off toward the Baltimore and Ohio R.R. 
track and that was the last he saw of them until after ap¬ 
pellant, Donald Rice, had been hurt (R. 108,110,120). The 
engine was what is called a dinky engine which had no coal 
tender, but was provided with a coal bunker on each side 
of the rear end of the cab (R. 99-100). He testified that 
while it would be possible to get from the cab of the 
engine to the loaded coal car while the train was in motion, 
by going out the cab door along a three inch ledge to the 
rear of the coal bunkers and then reaching across to the 
coal car, it would be a dangerous thing to do (R. 124-126). 
It was also possible to get from the cab to the coal car 
by going through a window in the back of the cab between 
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the coal bunkers and reaching across to a step on the frout 
end of the car; however, the window was five feet from the 
floor of the cab, and he himself had a broken knee anjl 
would not try to get across in that manner (R. 124-125, 
132-134). | 

McClure, the fireman, testified that the window in the 
rear of the engine cab between the two bunkers was almost 
five feet above the floor of the cab, and that it was flush 
with the rear wall of the cab and there was no platform 
of any kind outside it (R. 148-153). When asked whether 
one could climb through the window on to the coal car, he 
stated at first that it could not be done because there was 
no ladder on the car opposite the window (R. 153-154^. 
However, when his attention was called to the fact that 
there was a step on the end of the coal car for use in operat¬ 
ing the manual brake, and that this step was opposite the 
rear window of the cab, he admitted that one could easily 
cross from the cab window to the end of the car by that 
means (R. 154-157). When asked whether the boys, who 
were hanging to the step on the left front side of the coal 
car, could have climbed to the top of the car, he said they 
could not because there was no ladder there; later he said 
that, while a man could climb to the top of that part pf 
the car by using two bars fixed there as hand holds, be 
did not believe a boy could do it very easily (R. 170-173). 

The court found that the trainmen were unaware of the 
presence of appellant, Donald Rice, on the coal car until 
just before he fell off; that he was knocked from the car 
by an embankment close to the track; that both the train¬ 
men were in the engine cab at the time of appellant’s fall; 
and that “if there was any adult person on the top of the 
coal car, there is no evidence warranting a finding that such 
a person was an employee or agent of the United States”. 
The court concluded that neither negligence nor wrong¬ 
doing on the part of Government agents contributed in any 
way to the accident. (R. 210-212.) j 


i 

i 

! 
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STATUTES AND BULBS INVOLVED 

The Federal Tort Claims Act, 60 Stat 842, Chap. 753, 
Sec. 401-423, as of the date this action was begun, 1 provided 
in pertinent part: 

Sec. 410. (a) Subject to the provisions of this title, 
the United States district court for the district wherein 
the plaintiff is resident or wherein the act or omission 
complained of occurred, . . . sitting without a jury, 
shall have exclusive jurisdiction to hear, determine, 
and render judgment on any claim against the United 
States, for money only, accruing on and after Jan- 
! nary 1, 1945, on account of damage to or loss of prop¬ 
erty or on account of personal injury or death caused 
by the negligent or wrongful act or omission of any 
employee of the Government while acting within the 
scope of his office or employment, under circumstances 
where the United States, if a private person, would be 
! liable to the claimant for such damage, loss, injury, or 
death in accordance with the law of the place where 
the act or omission occurred. Subject to the provisions 
' of this title, the United States shall be liable in respect 
of such claims to the same claimants, in the same man¬ 
ner, and to the same extent as a private individual under 
like circumstances, except that the United States shall 
not be liable for interest prior to judgment, or for 
punitive damages.... 

Rule 52(a) of the Federal Rules of Civil Procedure pro¬ 
vides in pertinent part: 

In all actions tried upon the facts without a jury..., 
the court shall find the facts specially and state sep¬ 
arately its conclusion of law thereon.... Findings of 
fact shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of the 
trial court to judge of the credibility of the witnesses. 

1 The Act was repealed at the time of the adoption of the revised Title 
28, U.S. Code. See Sec. 29 of Public Law 773, 80th Cong., 2nd Sess. 
The pertinent portions of the Act are incorporated in the new Title 28, 
U.S. Code, Sf 1346(9 (b) and 2674. 


I 


OF ABOUMEMT 

I 

In an action tried without a jury the court’s findings of 
fact should not be set aside on appeal unless they are clearly 
erroneous, i.e., unless a review of all the evidence produces 
a firm conviction that they are mistaken. In this case, the 
record reveals two contradictory oral versions of the same 
accident. The story of the Government witnesses was con¬ 
sistent in itself and presented a satisfactory explanation of 
the event. The trial judge, who observed the witnesses on 
the stand, chose to believe that version. His findings should! 
not be set aside. 

H I 

There is no evidence that the trial court’s decision was 
influenced one way or the other by the amount of the poten¬ 
tial verdict. 

m 


The trial court’s Finding of Fact No. 15 was not clearly 
erroneous. It amounted only to a finding that there was 
no credible evidence that either Luckett, the engineer, or 
McClure, the fireman, were on top of the coal car at the 
time of the accident. Since the trial court believed the 
testimony of the trainmen that they were in the cab of the 
engine at that moment, he necessarily found that the con¬ 
tradictory evidence of appellants’ witnesses was unworthy 
of belief. j 


IV 


The trial court’s finding that appellant, Donald Bice, was 
knocked off the coal car by an embankment is amply sup¬ 
ported by the evidence. 

i 

v ! 

• j 

The trial court’s conclusion that the trainmen were 
neither negligent nor guilty of misconduct is also amply 
supported by the evidence. 


i 
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ARGUMENT 

I 

The Trial Court 7 s Findings Are Amply Supported by the 
Evidence, and a Review of the Record Cannot 
Possibly Produce a Definite and Firm 

! Corwiction That the Findings 

Were Mistaken 

Appellant contends (Br. 9, 10, 11-16) that the court’s 
findings were contrary to the weight of the evidence. He 
argues that the evidence of his witnesses was harmonious, 
straightforward and unimpeached, while that of the Gov¬ 
ernment ’s witnesses was impeached, evasive and contra¬ 
dictory. 

Rule 52(a) of the Federal Rules of Civil Procedure pro¬ 
vides in pertinent part: 

In all actions tried upon the facts without a jury 
. . . the court shall find the facts specially and state 
separately its conclusions of law thereon.... Findings 
of fact shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of 
the trial court to judge of the credibility of the wit¬ 
nesses. . . . 

In interpreting this rule the Supreme Court said in United 
States v. United States Gypsum Co., 333 U.S. 364, 395: 

A finding is “clearly erroneous” when, although 
there is evidence to support it, the reviewing court on 
the entire evidence is left with the definite and firm 
conviction that a mistake has been committed. 

See also Graver Tank and Manufacturing Co. v. Linde Air 

Products Co., -U.S.-, decided February 28, 1949; 

Glenn v. Kraft, 82 U.S. App. D.C. 381,164 F. 2d 714; Seku- 
low v. 11th and F St. Valet, 82 U.S. App. D.C. 244, 246,162 
F. 2d 19; Elm Corp. v. E. M. Rosenthal Jeivelry Co., 82 
U.S. App. D.C. 196,200,161F. 2d 902. 

It is submitted that it clearly appears from appellants’ 
own statement of the facts that there was ample evidence 
to support the court’s findings, and that a review of the 
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evidence in the record cannot possibly produce a conviction I 
that the trial court’s findings were mistaken. The witnesses j 
testified to two contradictory versions of the accident Ac- j 
cording to appellant’s witnesses the trainmen were aware 
of the boys’ presence on the coal car, and one of them j 
climbed out on top of the car while the train was in motion ! 
and kicked Donald Rice off deliberately. According to the 
Government’s witnesses the boys were trespassers, the j 
train crew were unaware of their presence until a moment 
before the accident, and neither engineer nor fireman j 
climbed out on the coal car or did anything to cause Donald 
Rice to fall. Either version was in essentials consistent in 
itself and presented a satisfactory explanation of the event, j 
The only issue was which set of witnesses was to be be- j 
lieved. This is preeminently a case in which, in accordance ! 
with Rule 52(a), regard should be had for the trial court’s 
opportunity to judge of the credibility of the witnesses. 

! 

Appellant endeavors to show that under the evidence the j 
train crew must have been aware of, and acquiesced in, the 
continued presence of the boys at the beginning of the 
return trip with the loaded car. This ignores, however, the j 
clear testimony of the trainmen that the boys were still | 
mere trespassers. They testified that while at the switch j 
they warned the boys to stay away, chased them from the j 
switch, saw them run off toward the main line of the Balti- j 
more and Ohio R.R., and did not see them again until im-1 
mediately before the accident (supra, pp. 2-3). 

Appellant also argues that the Government witnesses! 
were evasive and contradicted themselves in material re- j 
spects. We submit that when examined in context the 
testimony of these witnesses will be found to be without 
substantial variance or contradiction. In the first place, 
it must be remembered that these Government witnesses 
were called originally by appellant and examined as hostile 
witnesses, and some allowance for any apparent hesitancy 
must be made on that score. Furthermore, most of the sup-: 
posed contradictions and evasions arose on the question of! 
the possibility of passing from the engine to the coal car,! 
while the train was in motion, by climbing through the! 
window in the rear of the engine cab. The bottom of this 




8 


'window was five feet from the cab floor, and it was only 
two or three feet square. So far as appears, there was 
nothing in the cab to facilitate a climb to such a height, 
and there was no platform around the window to insure a 
foothold to one who did succeed in climbing up to it. The 
most likely explanation for the uncertainty of the Govern¬ 
ment witnesses on this point is that the possibility of such 
a precarious exit had never even occurred to them until it 
was developed by the questions of counsel at the trial. We 
submit that all the other alleged inconsistencies will be 
found upon examination to rest upon strained and unnat¬ 
ural interpretations of the evidence. 

n 

The Trial Court was not Influenced in Making Its Decision 
by the Size of the Potential Verdict 

It is next contended (Br. 9, 10, 16) that the trial court 
allowed its judgment to be affected by the large damages 
to be awarded to the plaintiffs in case they prevailed. The 
contention is based on the fact that the court, in making 
its ruling, commented on the size of the potential award 
(R. 204). In our opinion the comment was simply made in 
recognition of the importance of the case to both plaintiff 
and defendant and of the care required in rendering a deci¬ 
sion. There can be no doubt of the solicitude which the 
trial judge manifested throughout for the unfortunate 
plaintiff. No complaint is made of his conduct of the case, 
and the record O nows that he frequently intervened to ques¬ 
tion the Government witnesses himself in an effort to deter¬ 
mine whether they were at fault. We submit that the point 
is utterly without foundation. 

m 

The Trial Court’s Finding of Fact No. 15 was 
not Clearly Erroneous 

The trial court’s Finding of Fact No. 15 (R. 211-212) was 
couched in the following terms: 

If there was any adult person on top of the coal car, 
there is no evidence warranting a finding that such a 
person was an employee or agent of the United States. 
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Appellant urges (Br. 9,10,16-18) that the finding is errone¬ 
ous because there was testimony that Luckett and McClure 
were Government employees, that they were the only adults 
on the train, that there was an adult on the coal car, and 
that that adult was Luckett. 

Clearly what the court meant was that there was no cred¬ 
ible evidence (“no evidence warranting a finding”) that 
either Luckett or McClure were on top of the coal car when 
Donald Rice was hurt. The finding is unfortunately 
phrased and is, furthermore, superfluous, since the court 
had previously found that both trainmen were in the cab 
at the time of the accident. But it is certainly not “clearly 
erroneous”. Appellant’s argument assumes that the court 
found positively that some adult was on top the coal cai;, 
and we agree that if that assumption were correct, the 
finding would be erroneous in the light of all the evidence- 
But there is no such positive finding. The clause is condi¬ 
tional and leaves open the question of the presence or ab¬ 
sence of an adult on top the coal car. We submit there 
can be no doubt that the court’s meaning was that, despite 
all the plaintiffs’ evidence to the contrary, the fact was 
that both Luckett and McClure were in the engine cab when 
the accident happened. > j 


The Finding that Donald Rice was Knocked Off the Car 
by an Embankment was not Clearly Erroneous j 

It is contended (Br. 9,10,18-19) that the court’s finding 
that appellant, Donald Rice, was knocked from the coal car 
by an embankment is without support in the record. We 
submit that the evidence on this point, which is misstated 
in some particulars in appellant’s brief, clearly justifies 
the finding. The fireman, McClure, testified that after tike 
train had proceeded about 100 yards on the return trip 
after hooking up the coal car, he looked out the left door 
of the cab and saw four boys hanging on the lower hand 
bar at the left front of the coal car, immediately behind 
the engine. Some of them had their feet on the car stejp, 
and some appeared to be standing on the truck. None were 
any higher than the lower handbar. As he looked out the 
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boys saw him and tried to get off. One of them brushed 
against a little embankment close to the track (see Gov. 
Ex. A), was knocked loose, and fell under the train. (R. 
16S-172, 181-184.) Appellant’s contention is obviously re- 
futeiiy the Record. 

v! • V 

The Trial Court Correctly Concluded That the Train Crew 
Had Done Nothing to Cause the Accident 

Equally without basis is the final contention (Br. 9, 11, 
19-21) that the train crew were negligent because they failed 
to stop the engine and remove the boys from the coal car 
before the accident. As we have already pointed out, the 
trainmen chased the boys away while the engine was still 
standing at the switch, saw them run off toward the Balti¬ 
more and Ohio R.R. tracks outside the hospital grounds, 
and did not become aware of their presence again until a 
movement before the accident (supra, pp. 2-3). There was 
obviously no need to call the hospital guards since the boys 
had apparently left the grounds. For the same reason, 
there was no necessity for the trainmen to look back once 
the train had started. Their duty was to look ahead. 

Finally, there is no justification for the assertion that the 
boys had become licensees. They were still trespassers. 
Donald Rice admitted that he hid at the switch so that he 
could get on the train again without being seen (R. 16-17). 
Joseph Young admitted that he knew he should not climb 
on the car (R. 67). And the trainmen, who were believed 
by the trial judge, testified that they thought the boys had 
left the vicinity. Whatever the status of the boys, however, 
the evidence amply justifies the court’s conclusion that the 
trainmen were guilty of neither negligence nor misconduct. 

CONCLUSION 

It is respectfully submitted that the findings of the trial 
court are not only not “clearly erroneous”, but are amply 
supported by the evidence, and that the judgment should 
be affirmed. 

George Morris Fay, 

United States Attorney 
Joseph M. Howard, 

Assistant United States Attorney 
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